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Preface

Most commentators believe that any
solution will need to involve not only
brownfield sites and substantial
urban extensions, but also large
scale housing schemes and new
settlements consisting of thousands
rather than hundreds of dwellings,
with associated major infrastructure
and supporting development. The
planning system has been singularly
unsuccessful in delivering housing
development on this scale since the
era of the New Towns.

The research presented in this report
is intended to take this debate
forward, by exploring the option of
delivering housing development in a
more comprehensive way and on a
larger scale, by using the consenting
regime available for Nationally
Significant Infrastructure Projects
(NSIPs). Housing has been hitherto
excluded from the NSIP regime.
Whilst proposals were included in
the July 2015 budget to legislate

“to allow major infrastructure
projects with an element of housing”
to be included, housing led
schemes remain excluded from

the NSIP regime.

Advocates of extending the regime
to housing led schemes argue that
the complexity and uncertainty
associated with the current planning
regime and particularly the lack of
power to deliver infrastructure and
to compulsorily acquire land is a
major impediment to the delivery of
large scale development. The NSIP
regime would tackle those issues
head on. Opponents argue that the
NSIP approach circumvents local
authority planning processes, and
consider there to be technical
difficulties in making NSIPs work
for large scale housing.

This report has been commissioned
by law firm Bond Dickinson and
planning consultants Quod to
explore objectively whether the
NSIP approach might be a useful
mechanism in principle, the
circumstances in which it might be
appropriate to include housing, and
the potential challenges associated
with doing so.

It has been undertaken by
independent consultants Hannah
Hickman (of Hannah Hickman
Consulting), and Dr Aidan While
(Department of Urban Studies and

Planning, University of Sheffield).
Hannah is a freelance planning
consultant and Visiting Research
Fellow at the University of the West
of England, with a background in
senior management and strategic
planning. Aidan is a Senior Lecturer
with expertise in planning for
housing. They have both worked
on a number of UK government
projects in support of increased
housebuilding.

Their work has been informed by
a detailed evidence review and a
number of in-depth interviews
carried out with a representative
range of experts in the fields of
housing and planning and those
who have been closely involved
either with the NSIP regime and or
the delivery of large-scale housing
schemes in England.

This report concludes that, in light of
the specific advantages of the NSIP
regime, central government should,
as a matter of urgency, consult on a
proposal to bring housing within the
NSIP regime as an alternative to or
additional to existing frameworks
capable of bringing forward large-
scale housing schemes.



1. Introduction

1.1 A call for action

“Everyone now accepts that
we have a desperate housing
shortage in England. Each
year we build 100,000 fewer
homes than we need, adding
to a shortage that has been
growing for decades. What'’s
more our current house
building system seems
incapable of delivering growth
on the scale required. Growing
demand means that without a
step change in supply

we will be locked into a spiral
of increasing house prices and
rents — making the current

housing crisis worse.”

(Rob Campbell, Shelter Chief
Executive, quoted in KPMG 2014, 3).

“Britain’s housing crisis is a
human disaster.”
(Moore, 2015).

“The number of homes built
in England from 2010 to 2013
was less than half the official
estimate of how many more
households would want to
find somewhere to live.”
(Barker 2014, vii).

“We are just not building
enough homes ... The
141,000 new homes built last
year were a fraction of those
needed to meet demand.”

(Sajid Javid, Business Secretary,
2015)

Newspaper headlines such as
“Britain has a nightmare, and its
name is housing” (Chu, 2014) and
“UK housing crisis ‘in breach of
human rights’” (Booth, 2015) are not
uncommon. There is a very little
questioning of the need to increase
housing supply in England; use of
the terminology ‘crisis’ in respect of
housing is common. Political support
for increased levels of housebuilding
was evident in the manifestos of all
of the main political parties in the run
up to the 2015 general election, with
every party making bold claims
about housing.

Figure 1:
Housing completions falling
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At least 240,000 new units are
needed each year to address the
housing need (see Holmans, 2013).
Yet in 2013, whilst the building of
122,590 homes was started (the
largest number since 2007 and a
rise of 23% on the previous year) the
number of homes completed was
only 109,370. The number of
completions was the lowest since
2010 (CLG 2014a). The release of
this data (see figure 1) received wide
comment including statements such
as “without new homes, the housing
crisis will get worse” (Sheffield,
2015). Recent research by Savills
(2015) on local plan housing targets
suggests that there is likely to be a
shortfall of 180,000 homes against
projected requirements over the next
five-year parliamentary term.
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The impacts of the housing delivery
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Figure 3:
House price growth

10 cities with the highest rises in house prices

2 Brighton 2.6 320,400 284,600 35,800
-—————
Oxford 426,700 388,900 37,800
-—————
Ipswich 168,400 165,300 13,100
-—————
Newport 161,300 149,300 12,000
-—————
10 Bristol 232,900 216,500 16,400

10 cities with the lowest rises in house prices

Warington 185,800 182,100 3,700
-—————
(Sy/( Blackburn 2.0 114,800 112,600 2,200
-—————
Preston 159,200 156,900 2,300
-—————
Telford 155,500 154,900
-—————
63 Bradford -0.1 145,000 145,200 -200
Great Britain 55 251,400 238,300 13,100

Source: Land Registry 2014, Market Trend Data, Price Paid, 2004 and 2014 data, Mean house prices, 2004
and 2014 data; ONS 2013, Annual Survey of Hours and Earnings (ASHE), average gross weekly residence
based earnings, 2012 and 2013 data.

Note: 2014 prices in Scotland are an average of the first three quarters of 2014. House prices in England
and Wales are an average of January to November prices.

Reproduced with permission from the Centre for Cities.



6 Bond Dickinson LLP Quod Report September 2015

Mark Carney, the governor of the
Bank of England has asserted that
problems with housing in the UK
are one of the greatest risks to the
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Critically, recent research shows that
only 25% of local planning
authorities have a local plan which
has been examined and adopted as
sound since the publication of the
Government’s National Planning
Policy Framework (NPPF) in 2012,
46% have no plan or are still
working to a pre-NPPF plan, and
33% of current plan examinations
have been suspended due to
housing issues (see Nathaniel
Lichfield and Partners 2015).

Figure 4:
Local Plans (strategic issues/‘core strategies’) progress

25

Local Plan Found Sound/Adopted Post-Final NPPF

Local Plan Found Sound/Adopted Post-Draft NPPF

Local Plan Published/Submitted for Examination

Pre-NPPF Local Plan or No Local Plan

Source: Nathaniel Lichfield and Partners, 2015



The housing supply crisis is a classic
‘wicked’ problem with multiple and
complex causes, including planning
constraints; failures and dysfunctions
in land markets; weak mechanisms
for capturing development uplift in
the public interest; the need for more
competition within the house
building sector; and a national
shortage of skills and labour. The
issue has been addressed in a raft
of recent reports. These include the
Lloyds Banking Group Commission
on Housing (2015), the Labour Party
commissioned ‘Lyons Review of
Housing’ (2014); the National
Housing Federation’s report ‘Home
Truths 2014/15: Broken Market,
Broken Dreams’; Kate Barker’s book
‘Housing: Where'’s the Plan?’ (2014);
the KPMG and Shelter report
‘Building the homes we need:

A programme for the 2015
Government’ (2014) and the RTPI’s
2013 report on ‘Delivering Large
Scale Housing'.

A considerable part of the literature,
discussion and debate is about
bringing forward land for
development and it is accepted that
there are severe constraints for
developers in securing the multiple
consents needed for larger-scale
housing development. The vast
majority of studies conclude that
increasing supply at the scale
needed will not come from an
accumulation of small sites.

The Lyons Review of Housing was
clear that tackling need would
involve major new urban extensions
and new settlements. The Wolfson
Prize for economics in 2014 was
devoted to the question of how to
deliver a new Garden City which is
‘visionary, economically viable, and
popular’. The Wolfson competition
acknowledged that larger sites for
housing are by virtue of scale
complex, often spanning sites in
multiple land ownerships and with
large upfront infrastructure
investment requirements. Three of
the five finalists suggested building
between 30 and 40 garden cities to
meet Britain’s housing need.

The Government’s July 2015 budget
included a raft of measures aimed at
boosting house building. Included
amongst them was a zonal system
that would grant brownfield land
automatic planning permission on
suitable sites and to grant
Government the power of
intervention in local plans where
authorities are failing to produce
them (HM Treasury 2015). Whilst
some of these measures have been
cautiously welcomed, there is
scepticism about their overall impact
on the housing crisis (see Donelly
2015a).

1.2 Report purpose

This research report contributes to
the debate about how to tackle
England’s housing crisis by
examining the case for extending
the consent regime for National
Infrastructure Planning to
large-scale housing.

There is no agreed definition for what
constitutes a large scale housing
development (RTPI 2013). Sir
Michael Lyons suggested large sites
as being anything in excess of 2,000
homes. However, in the case of new
settlements these could contain
upwards of 15,000 - 20,000
dwellings. It is clear, however, that
large sites and schemes are deemed
to consist of thousands rather than
hundreds of dwellings with
associated major infrastructure and
supporting development. A
perceived advantage of new
settlements is that they may be
expected to achieve better
standards of sustainability, design,
character and community than
successive urban extensions to
existing suburban estates. They may
also be expected to provide their
own new social (and other)
infrastructure, rather than increase
pressure on existing schools,
medical centres and community
facilities. Despite those perceived
advantages, however, the town and
country planning system has been
singularly unsuccessful in delivering
new settlements, since the end of
the creation of New Towns.
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When it was introduced in 2008 the
NSIP regime excluded housing in
any form, largely because
successive governments have
considered responsibility for decision
making on housing to rest with local
authorities. Nevertheless there has
been on ongoing debate as to
whether the NSIP regime could and
should be extended to housing given
the national need for new
housebuilding, the continuing
difficulties in delivering consent
through the local planning system,
and the proven effectiveness of the
NSIP regime in overcoming barriers
to development in the public interest.
The NSIP regime was extended to
business and commercial uses in
2013 and the Labour Party’s 2015
election manifesto set out plans for
an independent infrastructure
commission to deliver a strategy
which would include amongst its
goals “the infrastructure, new towns
and urban extensions to ensure
200,000 new homes a year by 2020
and that we are meeting need by
2025” (Labour Party 2015, 3).

In George Osborne’s 2015
Productivity Plan the Conservative
government announced plans to
allow for an element of housing in
projects brought through the NSIP
regime. However this will not allow
for housing-led projects and new
settlements since the housing will
need to be subordinate to the
particular project.

The complexity and uncertainty
associated with the current regime
for the granting of planning
permission is a major impediment
to the bringing forward and building
out of large scale development.
Advocates of extending the NSIP
regime to housing led schemes
argue that it would encourage
developers to bring forward projects
because it allows for the granting of
multiple consents in a short and
fixed timescale. It is felt that
extending NSIPs to housing led
schemes could encourage innovative
and creative solutions by the public
and private sector. The development
community is interested in the
opportunities that the NSIP regime
would create to work in partnership
with local authorities and other
organisations in bringing forward
housing in the right locations.

However, bringing housing into the
NSIP regime will not be without
controversy given some of the
perceived democratic deficits of the
NSIP approach in circumventing
local authority planning processes
and often high levels of opposition
to new housebuilding. However, it is
becoming clear that a solution will
not be found if governments are
weak in the face of opposition. The
question is whether the NSIP route
can be part of the solution.

1.3 Research method

This research report has been
commissioned from independent
researchers Hannah Hickman (of
Hannah Hickman Consultants), and
Dr Aidan While (Department of
Urban Studies and Planning,
University of Sheffield University) on
behalf of law firm Bond Dickinson,
and planning consultants Quod. It is
intended to inform the debate about
including housing within the NSIP
regime further by considering the
circumstances in which it might be
appropriate to include housing, and
the extent of any potential
challenges associated in doing so.

The report is informed by an
evidence review and 17 in-depth
interviews carried out with a
representative range of experts in
the fields of housing and planning
as well as with those who have
detailed practical experience of the
NSIP regime. The 17 expert
interviews were intended to provide
a spectrum of opinion. Some of the
interviewees were known to be in
favour of the NSIP route, others
chosen because they had been
recorded as being more sceptical.
Most of all though the study sought
the views of those who have been
closely involved with the NSIP
regime and/or the delivery of large-
scale housing schemes in England.
The expert interviews were important
in identifying potential challenges
and difficulties involved in extending
the NSIP regime to housing.



These interviewees, whose time and
thoughts have been gratefully
received, are listed in Appendix B.
Their views, not directly attributed to
particular individuals, are referred to in
this report as ‘expert opinions’.

1.4 Report structure

The report is divided into the following
sections:

Section 2 identifies the barriers to
large housing development;

Section 3 explores the background
to the NSIP regime and considers
evidence on its effectiveness to date;

Section 4 considers the case for and
against bringing housing within the
regime and the potential challenges
in doing so;

Section 5 makes some brief
comparisons between the NSIP
approach and other existing
consenting mechanisms; and

Section 6 provides a conclusion
for taking the debate forward from
this point.
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2. Barriers 1o large scale housing development
iIn English planning

2.1 Core Issues

There is considerable literature,
discussion and debate on the
barriers to new housebuilding in
England and how they might be
addressed (see for example Barker,
2014; KPMG/Shelter, 2014; RTPI,
2013; Lyons, 2015; and TCPA,
2015). There is agreement that there
needs to be radical change if the
required number of homes is to be
built. However there are different
diagnoses of the problem and
therefore different solutions.
Diagnoses of the ‘housebuilding
problem’ include: problems in
gaining planning permission because
of the strength of opposition within
local planning processes; the time
taken to negotiate the planning
system; difficulties in assembling
land; high land values; and a lack
of competition within the
housebuilding sector.

The process of bringing forward and
building out sites for large scale
housing development is politically
and technically complex. It is
estimated that the average time from
submission of an outline planning
application for a sustainable urban
extension to the delivery of the first
houses is 8 years (Hourigan
Connally, 2013) and it can take
longer. Northstowe - a substantial
new town North West of Cambridge
in an area of strong market demand
- was first proposed in 2008, yet
work started in only spring 2015
(with the intervention of the Homes
and Communities Agency, 2015). As
the Lyons Housing Review states,

“Iit is clear from evidence from
developers of a range of types
and sizes that the planning
process remains a source of
frustration to developers and
long standing concerns about
the time, costs and complexity
involved in securing planning
permission remain”

(Lyons Review 2014, 70).

It is generally accepted that securing
the necessary consents in a
reasonable time frame and
assembling land will be extremely
difficult without local authority
support. Even if local authorities
support or promote an application,
decisions will take considerable time
because of the complex range of
consents and agreements that are
required (including Section 106
agreements, non-planning consents,
CPO, removal of easements and
covenants) and the potential for
opposition groups to delay decision-
making. The resources, time and
complexity of bringing land forward
are likely to discourage local
authorities and the private sector
from coming forward with innovative
ideas for sustainable settlements.

2.2 Specific barriers

The following sections examine key
barriers to land assembly and
consent for large scale housing in
more detalil in terms of:

e | ocal opposition to large scale
housing development;

® |ssues of cost, time and
uncertainty in negotiating multiple
consent regimes;

e Specific difficulties in the absence
of compulsory purchase powers;

e | ocal authority capacity to support
large scale applications; and

e Barriers to building out —
infrastructure and development
uplift.

2.2.1 Opposition and large-
scale housing development

Opposition to housing development
is @ major constraint on housing land
supply in England (RTPI, 2013). Itis
expected that most large scale
housing applications will be opposed
by well-organised opposition groups.
There may be many reasons for
opposition, but it is generally
motivated by concerns about
impacts on residential amenity. In
some cases opposition will be
embedded within local authorities.
However it is possible that opposition
and electoral pressures will influence
the planning stance of local
authorities that might otherwise
support large scale housing
development.

Allowing due weight to opposition
arguments is an important part of
the planning system and can lead

to better development outcomes.
The NPPF, which provides national
planning policy guidance, sets out
policy on how the balance should be
struck. The question is whether
dealing with opposition could be
managed better? There is a view that
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opposition groups can use the local
planning system to exert
disproportionate influence and draw
out the process of granting planning
permission by using mechanisms
such as judicial review and by
placing pressure on local
representatives. For example, it is
argued that opposition movements
are dominated by ‘loud voices’ and
sharp elbows; the RTPI talks of a
‘silent majority’ of residents who
support new housing development
but are not motivated to express
their views in local planning arenas
(RTPI, 2013). The prospect of a long
and drawn out struggle over planning
consent is likely to discourage
developers and local authorities from
pursuing large scale housing
applications.

It is possible that a large scale
housing scheme could be allocated
in a local plan. This would add
certainty and reduce delays in the
granting of planning consent. The
Government’s latest budget
proposals include several measures
aimed at streamlining the ‘length and
process’ of local plans and measures
to ‘intervene where necessary’ (HM
Treasury 2015). However, current
plan-making whilst being required to
be prepared for a 15 year time
horizon, effectively remains locked
into the short timescales of five year
land supply which discourages long
term strategic thinking. The Lyons
Review of Housing reports that
‘progressing through the Local Plan
process is likely to take at least three
years.’” (Lyons, 2014, 95) and that is
if local authorities and residents
support the proposal.

The limited examples of large scale
developments that have come
through the system have all
benefitted from local authorities that
are particularly supportive, for
example in the case of Bicester (in
Cherwell) and Northstowe (in South
Cambridgeshire) and/or where
central government has identified
sites (e.g. at Ebbsfleet). However
those proposals are of fairly limited
scale: Northstowe is for 9,500
homes, Bicester 13,000 and
Ebbsfleet 15,000. Bicester and
Ebbsfleet received ‘garden city’
status from Government in 2014 to
seek to stimulate and speed up
delivery with Grant Shapps, former
housing and local government
minister, describing development at
Ebbsfleet as ‘having been stuck on
the drawing board for a decade’
(BBC News Report 2014). Site work
at Northstowe started in 2015, after
seven years in gestation. There are
no significant examples of locally
generated large scale housing
proposals that have spanned more
than one local authority area.

Successive governments have
sought to address barriers to the
granting of planning permission for
new housing through the Penfold
and Killian Pretty Reviews and
various planning reforms. The UK
government has also sought to
rebalance local incentive structures
for large scale housing through the
New Homes Bonus which rewards
local authorities with a payment for
each house that is completed.
Neighbourhood Planning is further
intended to overcome opposition to
new housebuilding by giving

residents more power over the
location and design of development
and a share of the Community
Infrastructure Levy (a levy on
development to fund infrastructure).
However the various changes have
so far had limited impact on the
bringing forward of complex large
scale housing proposals (Barker,
2014; Dunning et al, 2014; RTPI,
2014). The introduction of the NPPF
and the requirement for local
authorities to demonstrate a five year
land supply has been more effective
in challenging cultures of local
opposition to new housebuilding,
but it is unlikely to encourage large
scale proposals to come forward
from local authorities or the
development industry because
those schemes would not necessarily
count against five year land

supply targets.

2.2.2 The costs and
complexity of securing
multiple consents

Securing planning permission is often
cited as the main hold up in large
scale housing schemes. Local
authorities are required to determine
major planning applications within a
statutory period of 13 weeks for
small scale major projects and 16
weeks for large scale major projects.
Despite this, 24 months is not
uncommon for relatively small scale
urban extensions, with one scheme
taking 65 months to secure planning
permission (Hourigan Connelly,
2014). Large schemes often require
a range of additional consents and
approvals from various agencies
before development can proceed.



Agencies responsible for non-
planning consents include Historic
England, the Environment Agency,
Natural England and Highways
England.

Planning Performance Agreements
(PPASs) can be a valuable mechanism
to help major proposals progress
through the application process. The
Lyons Housing Review suggests that
‘greater use of PPAs would offer a
means of de-risking larger schemes
and promote close working through
the planning system’ (Lyons, 2014,
54). However a PPA does not
guarantee timescales for
development.

The Penfold Review of Non-Planning
Consents commissioned by the
Department of Business Innovation
and Skills (BIS) identified measures
to reduce the regulatory burden of
multiple consents (CLG, 2015). This
includes the extended use of PPAs
to assist development schemes
where multiple consents are required
by covering more development
consents. It also recommended
simplifying and streamlining specific
consenting regimes. Changes
introduced following the Penfold
Review will ease some of the
difficulties with securing multiple
consents, but there are still likely to
be significant delays and costs for
complex projects such as large scale
housing developments.

2.2.3 Compulsory purchase
and land assembly

Large scale housing development is
about ensuring “access to the right
land in the right place at the right
price” (Lyons, 2014, 95) and within
an appropriate timescale.
Assembling land for development is
notoriously difficult, costly, can take
many years and is often risky. Land
assembly is simpler if it involves a
single large site or a group of sites in
public ownership but even if these
are available, additional adjacent land
is usually required for a large scale
housing development. The best
options for large scale new housing
development will often include land in
multiple-ownership, which is often
complex to assemble. Existing
owners understand the value of their
land to the developer and will seek to
secure a maximum share of the
profit. High prices are demanded
with the result that the developer of
the assembled land often has less
money to spend on high quality
infrastructure, open space or
affordable housing. The land value

is captured by the landowner, rather
than necessarily being invested in
the development.

Compulsory purchase powers are
required if a landowner does not
want to sell land at a reasonable
price. One issue is that outside of the
NSIP process, Compulsory Purchase
Orders (CPQOs) can only be pursued
by local authorities and public bodies
and the powers can only be
implemented by the CPO promoter,
with a developer often indemnifying

the authority for its costs.
Compulsory Purchase has been an
essential delivery tool for the
promoters of New Town
Corporations and Urban
Development Corporations and a
number of local authorities have
successfully used CPO powers to
unlock large development projects
and land market blockages (Lyons,
2014). However CPO powers are not
used as widely now as they once
were in the UK or as they are in
continental Europe. It is reported that
local authorities may lack the skills or
the budgets to pursue a CPO and
there may be cultural barriers to its
use (Lyons, 2014). More particularly,
the need for a public sponsor
removes the opportunity for the
private sector to drive delivery of the
development. In circumstances
where local authorities are reluctant
to plan to meet full housing needs, or
where cross boundary issues create
development pressures which the
host authority is unwilling to meet,
there is no opportunity for a private
sector developer to require a public
sector body to facilitate delivery by
using their CPO powers. In this and
other respects housing developers
are now handicapped compared
with the developers of major
business and commercial schemes
or other forms of infrastructure.

The Lyons Housing Review found
that the CPO process can be
‘controversial, long and potentially
risky for a developer’ (Lyons,
2014,69). A CPO will not be
confirmed unless there are no major
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impediments to planning permission
being issued and the case for a CPO
has to set out what is intended for a
site in some detail as part of a
separate, additional process. Even
where planning permission has been
granted for a development, the
planning case may be re-opened
again at a CPO Inquiry to ensure
that there is a compelling case in the
public interest for the delivery of the
development for which the CPO

is promoted.

Land valuation is currently
determined at the end of the
process, often several years after the
CPO starts, and this creates
‘unnecessary uncertainty and risk for
local authorities and their
development partners’ and may ‘also
reduce incentives for some parties to
reach agreement outside the CPO
process’ (Lyons, 2014, 69). The
timeframe for implementation of
compulsory purchase powers once
given by the Secretary of State (three
years) may not be long enough for
large scale housing development and
there is also no opportunity to secure
compulsory acquisition powers for
temporary possession.

The Lyons Housing Review proposed
that legislation be updated to enable
greater use of CPOs.
Recommendations include:
streamlining the process and
reducing opportunities for
landowners to stall progress; and
determining land valuation at the
start of the process to create greater
certainty and make it easier to find a
development partner. Some
proposals were taken up in the 2015

UK Government consultation on
technical changes to the compulsory
purchase process and draft updated
guidance on compulsory purchase.
The aim was to present ‘a package
of proposals for technical process
improvements and guidance to make
the process clearer, faster and fairer’.
One measure proposed for
discussion in the consultation is to
allow the Secretary of State to
delegate decisions to a planning
inspector in certain instances,
however:

“Our initial view is that
delegation of decisions would
only be appropriate for cases
that do not raise issues of
more than local importance,
but we are interested in views
on both the principle of
delegation and the types of
order for which delegation of
the decision may be
appropriate.”

(CLG, 2015)

The consultation also seeks views on
new statutory timescales for securing
a CPO and proposes to allow
councils to be ‘more flexible’ in how
much compensation they initially
offer landowners to avoid having to
launch full CPO proceedings.
Elsewhere, the document proposes
allowing a court to quash the
decision to confirm a CPO but not
the order itself thus remitting a
decision back to the Secretary of
State for further consideration. None
of these reforms, however, would
allow housing developers to use

CPO powers, even if their proposal
is acceptable in all other planning
respects.

Under the current system,
compensation for compulsory
purchase is based on the land’s
existing use value. The Land
Compensation Act 1961 requires
that the land should be acquired at
market value subject to some
prescribed adjustments to reflect
the compulsory nature of the
transaction. The Lyons review
proposes reforming the
compensation rules for CPOs so
that the landowner can be offered a
generous benefit from the sale of
land without taking up resources
needed for infrastructure and
developer profit. It is felt that
reformed CPO powers ‘would
seldom be used in practice since
all parties would wish to avoid the
process where possible and
landowners facing the possibility of
a CPO would be incentivised to
engage in a partnership with the
developer’ (Lyons, 2014, 70-71).
For that to be true of private sector
led large scale housing schemes,
however, the potential to use the
power would first need to be made
available to the promoter.

2.2.4 Managing and building
out large scale development

There are many other barriers that
might deter or prevent large scale
housing development that go
beyond what might be unlocked
through the NSIP approach. These
barriers include weak mechanisms
for financing upfront infrastructure
and local authority capacity to



support large scale development.
There are also questions about the
capacity and willingness of the
housebuilding sector to build out
development at the scale required.
House builders tend to seek more
immediate returns and few are
willing to make the long term
investment required to bring forward
a development of a truly strategic
scale (Crook et al 2015). In the
meantime the commercial
investment sector is deterred by
the absence of sufficient powers
and by the uncertainties of the
planning system.

2.3 Multiple and overlapping
disincentives in the
development jigsaw

The problem for large scale housing
development is that any proposal
has to negotiate a whole series of
overlapping difficulties. Under the
current system a development
promoter is asked to invest time and
resources in preparing the case,
submitting an application and
investigating land assembly with no
guarantee that a decision will be
made within an appropriate
timescale. |deally a developer would
be able to secure the various pieces
of the development jigsaw
simultaneously but that is made
difficult by the requirements of
different consent regimes. It would
require significant investment of time
and resources with no guarantee of
a positive outcome in an appropriate
timeframe. Even where planning
permission is granted, the promoter
will need to engage with non-
planning consent regimes and rely

on the willingness of a public sector
partner or sponsor to pursue
complex CPOs with uncertain
outcomes and timescales. Local
authority support is crucial but there
are many reasons why local
authorities will be reluctant to
support large scale housing
proposals and in some cases they
will be resistant and possibly hostile
to development proposals. Local
authorities are placed in the difficult
position of being expected to
support proposals whilst acting as a
democratic institution in determining
planning applications. Where local
authorities are supportive they are
likely to have limited capacity to
ensure timely decision-making given
the complexities involved and the
various requirements on local
authorities, including management
of CPOs.

Action is being taken by UK
government to address some of the
barriers to housing development,
through reforms to the planning
system, the streamlining of CPOs,
incentives for residents and local
authorities to be more supportive of
new housebuilding, and support
advice through the ATLAS advisory
team for large applications. Those
initiatives might reduce some of the
costs, uncertainty and delays in
bringing forward major new housing
projects but they will not remove the
overlapping disincentives that exist
within the current system. The Lyons
Housing Review and other studies
point to the need for more
transformative changes in
governmental strategy and
legislation if major new settlements

are to be built in England. This view
was shared by all our expert
interviews:

“You do need some form of
intervention if you are going to
make a big change - locally
led garden cities just aren’t
going to happen.”

“It’s difficult to see how the
local plan system will ever
deliver garden cities.”

“The problem is that no local
authority is able to deal with
applications of a big scale,
and you could argue that a
large housing scheme is
actually a national decision.”
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3.1 Background

“Since the beginning of March
2010, the UK’s major
infrastructure projects have
been steered away from the
conventional town and country
planning system and funnelled
into a new process that aims
to grant development consent
more rapidly than the
established system”

(Walker 2013).

The Planning Act 2008 introduced a
new development consent process
for NSIPs. NSIPs were originally for
large scale developments relating to
energy, transport, water or waste
which require a type of consent
known as development consent.
The provisions for decision making
on infrastructure have been
described as a ‘genuine revolution’
(White 2013).

The Planning Act 2008 set out to
reduce the complexity and delays in
bringing forward major infrastructure
that was needed in the national
public interest (Hutton, 2008).
Decisions to grant development
consent were initially taken by a new
non departmental body, the
Infrastructure Planning Commission
(IPC). However, the Localism Act
2011 abolished the IPC in response
to concerns that it was not perceived
to be providing a democratic way of
making development decisions. The
National Infrastructure Planning Unit,
which sits within the Planning

Inspectorate, now administers
applications before advising the
relevant Minister who then makes the
final decisions on projects.

A key aim of the new NSIP regime
was to ensure a smoother and
speedier process for major
infrastructure projects with more
certainty over timescales for decision
making (Newman 2009). This was to
be achieved by combining most but
not all of the consents, including
planning permission and compulsory
acquisition powers required to
progress infrastructure into one
Development Consent Order (DCO).
This secondary legislation could
cover a whole range of consents
from consent to build maintain and
operate infrastructure, to rights to
enter onto highways or close them
and to acquire land compulsorily.
Owen and Bate (2015, 38) argue that
local authorities ‘will often be the first
to see the benefits of the NSIP
regime ... its one stop shop
approach to all the main consents
required, including compulsory
purchase, fixed timetabling for
processing and decision making
within 18 months, the ability to
include in the consent

all the infrastructure needs for the
development, and necessary
governance and delivery
mechanisms.” The NSIP regime is
designed so that consultation
requirements occur pre-submission
with a tough stance being taken by
Inspectors on the applicant to
demonstrate with evidence not only
the consultation strategy but also
how the applicant has considered
consultation responses and

potentially how the scheme has
changed to accommodate valid
representations.

Some may regard the regime as
acting against the interests of local
communities by removing their voice
but others regard it as an extremely
effective decision making process.
The process is conducted largely in
writing with inquisitorial (rather than
adversarial) hearings principally only
held where debate assists planning
inspectors in reaching conclusions.
Examinations last no more than 6
months. Inspectors determine their
recommendations on applications for
DCOs in accordance with National
Policy Statements (NPSs). These are
‘designated’ by Government after a
process of consultation and
parliamentary scrutiny. There are
currently ten designated NPSs,
which fall under the categories of
water and waste, energy, and
transport, with only two NPSs,
aviation and water supply, yet to be
designated. Each NPS is produced
by the relevant central government
department.

With the exception of Business and
Commercial Use (see section 3.3
below), the vast majority of DCO
applications are determined in
accordance with the framework set
out in the 2008 Act and the primacy
given to an NPS by Section 104 of
the 2008 Act. Some projects such as
the Redditch Branch Enhancement
have pre dated an adopted NPS,
and had to provide evidence on
need, or have been considered on
the basis of aligned NPSs, such as
the Swansea Tidal Lagoon. However
other matters considered both



important and relevant can be taken
into account. This may include
policies in the NPPF and local
development plan policy.

The DCO process begins at least

12 months before formal application.
It is essential there is at least one
round of formal consultation with
landowners, key stakeholders and
the local population. The process at
this stage is largely in the developer’s
control and the purpose is to seek
consensus with the parties most
affected by the NSIP.

When an application is submitted to,
and accepted by, the Planning
Inspectorate the process is intended
to last about 16 months, including
the 6 month examination. A decision
is required to be made within 12
months of the start of examination.

The intended advantages of the new
NSIP regime was summarised as
follows:

“a faster consents process —
due to the unification of
consents regimes; a greater
certainty for promoters —
because National Policy
Statements set policy in
advance and matters of
principle are not opened up
and re-examined; a fairer
examination system which is
better equipped to balance
national need and local

impacts; and reduced costs
for both the public and private
sectors as a result of the above”
(White, 2013, 7).

3.2 Has National Strategic
Infrastructure Planning
delivered?

“Delivering economic growth is
the over-riding priority for the
Government, and improving
the efficiency and speed of the
planning process, particularly
for infrastructure delivery, is a
crucial part of creating the
conditions for sustainable
growth. Government is
committed to securing
investment in new nationally
significant infrastructure as
part of its efforts to rebuild the
economy and create new jobs”
(CLG 2013, 4).

The NSIP regime is still a relatively
new area of planning legislation.
Comment on its success and impact
is in its infancy and with few
schemes yet built-out, some
potential issues remain untested'.
Government has been keen to
understand the views of industry and
key stakeholders to better shape the
NSIP process. Legislative change
followed in the Localism Act 2011
and the Growth and Infrastructure
Act 2018.

The 2013 National Infrastructure
Plan (NIP) stated that government
would have ‘regard to the
designation of a “Top 40’ priority
investment when considering
applications for the NSIP regime’
(HM Treasury 2013, 11). At the time,
this was reported in a House of
Commons briefing as making
provision for infrastructure
investments that would not
otherwise meet the 2008 Act
thresholds for NSIPs to be able to
use the development consent
process (see Planning Resource
2014). The NIP also committed
Government to launching a review of
the NSIP regime, and an overarching
review discussion document was
published for consultation alongside
the 2013 NIP.

The ‘light touch’ review process
instigated by DCLG involved
interviews with 40 stakeholders to
understand the regime’s
effectiveness and concluded “the
regime was working well but there
were a number of small
improvements which would make
the regime even more effective”
(CLG, 2013). Wholesale change to
the regime was discounted on the
basis it would undermine applicant
confidence:

“Partners were very clear that
they did not see the need for
sweeping changes to the
existing regime and felt that

1Beyond the Government’s own evaluation of the NSIP regime, there appears to be no empirical analysis of the regime’s effectiveness against its stated criteria, with the
exception of comment relating to the speed of decision making relative to timescale targets. Whilst there has been extensive media coverage on the NSIP regime —
particularly on the controversy surrounding the introduction and subsequent abolition of the Infrastructure Planning Commission and over the content of certain NPSs,
nuclear in particular - there is sparse comment of the regime within the academic press. Key exceptions are: Marshall’s book on ‘Infrastructure Planning’ (2012); a paper
by Newman (2009) who explored the original motivations behind the introduction of the NSIP regime; and, the area of planning law, with a number of academic law

texts detailing the workings of the regime (see Travers et al 2013) but without comment on its impact or success.
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changes of this nature might
damage confidence, deter
investors and prevent
applications from coming
forward. They thought that on
the whole, the regime was
working well, is delivering its
core objective of enabling
planning decisions to be taken
more quickly and with greater
certainty than under the old
regimes”

(CLG, 2013, 7).

Feedback was, however, invited

on a number of proposed
improvements including flexibility

to make changes to DCOs post
decisions and strengthening
guidance on engagement between
developers, consultees, local
authorities and communities.

A further technical consultation
followed in July 2014, which also
proposed bringing further non
planning related consents into DCOs.
The National Infrastructure Plan 2014
set out how the Government
intended to proceed with this
proposal.

A number of further minor
amendments to the regime were
brought into effect by the
Infrastructure Act 2015, including:
earlier appointment of examiners; the
option of appointing two examiners
for NSIP examinations; and simplified
procedures for material and non-
material changes to approved DCOs.

Evidence suggests that the NSIP
framework has performed well and is
viewed as ‘hugely beneficial’ (see
Donelly 2015b; see also Johnston
2014) by those who have been
closely involved in decision making.
Our expert interviewees were largely
positive about the NSIP process and
its outcomes. It was felt to be
“working well”, “very effective”,
“extremely rigorous” and “very
successful”.

Timescale targets are deemed to
have been ‘largely stuck to’ (Walker
2013), with over 93% of applications
determined within the prescribed
deadlines (HM Treasury 2013). As an
indicator of the regime’s success, the
NIP 2013 also highlights the
comparison between the 6 years
taken to decide the application on
Sizewell B nuclear power station and
the 1 year taken on Hinkley C.

Increased certainty of a positive
outcome is reflected in the approval
at the time of writing of 42 schemes.
This is a fact credited to the
existence of National Policy
Statements which have been
described as “the greatest
achievement of the new regime”
(White 2013). The NPSs are
acknowledged as having reduced
lengthy discussion about the
principle of development, allowing
the case for development and
examination to focus on local impact:

“The decision-making process,
whilst recognising local impact
issues, is no longer dominated
by them without a counter-
balancing regard to the

national need for the type of
infrastructure in question”

(White, 2013, 29).

“They (NPSs) are pretty clear
in setting out need for a
development and then
identifying the main
environmental impacts to be
considered and the policy
context for that consideration.”

(Humphries, QC, quoted in
Johnston 2014, 4).

Increased certainty of outcome is
perceived to be extremely valuable
for promoters who are able to seek
and resolve funding issues during the
consenting process thus speeding
up the ability to proceed with
development more quickly on grant
of consent.

Although there was initially opposition
to the ‘democratic deficit’ of taking
decisions out of the local planning
system, that concern has diminished
with the changes in the Localism Act
2011 meaning every application is
determined by Government.
Individual projects can be
controversial, but it seems to be
widely recognised that the NSIP
regime is a fair, impartial and rigorous
process rather than simply a rubber
stamp for promoters and central
government. Due weight and
protection is given to local impacts in
line with the overall emphasis on
development that is sustainable. The
Thames Tideway Tunnel, consented
through the DCO process, is the
recent winner of the RTPI’s
prestigious Silver Jubilee Cup, and



was commended for its positive
approach to public engagement
(see RTPI 2015). Although a high
percentage of submitted proposals
are approved that does not
necessarily mean that projects are
being pushed through. The certainty
of the NPS and the requirements of
pre-application preparation and
consultation mean that poor or
marginal projects do not enter the
decision making process. The cost
of pursuing a DCO also means that
speculative applications are rare.

3.3 Sectoral expansion of
the NSIP regime

Initially, NSIPs were limited to the
fields of energy, transport, water and
waste. The Growth and
Infrastructure Act 2013 introduced
an extension of the regime to certain
business and commercial projects.
Developers can now opt-in to the
nationally significant infrastructure
planning regime for certain projects
judged as being of national
significance, and may ask the
Secretary of State for a direction to
do so. It is not, therefore, mandatory.

Potential projects covered by the
Infrastructure Planning Regulations
2013 include major office,
warehousing, manufacturing,
research and development facilities
as well as significant tourism and
leisure schemes including sports
stadia. Some extractive industry
schemes are included (i.e. deep-
mined coal) but the extraction of
peat, oil, and gas are excluded, as
are retail and housing developments
(House of Commons Parliamentary
Briefing 2015). Mixed-use

developments that include residential
proposals have hitherto been
excluded from the regime, even
where the residential element is only
a secondary/ancillary element of a
proposal. However, the
Government’s recent plan to boost
productivity, ‘Fixing the foundations’,
includes the proposal to “legislate to
allow major infrastructure projects
with an element of housing to apply
through the Nationally Significant
Infrastructure Regime” (HM Treasury,
2015, 46).

In order to receive a direction from
the Secretary of State for a project
to be dealt with under the DCO
procedure the Secretary of State
must consider the following matters:

e whether a project is likely to have
a significant economic impact, or
is important for driving growth in
the economy;

e whether a project has an impact
across an area wider than a single
local authority area;

e whether a project is of a
substantial physical size; or

e whether a project is important to
the delivery of a nationally
significant infrastructure project or
other significant development
(CLG 20134, 1).

No NPS has been produced for
business and other commercial
projects as Government concluded
that in practice few projects would
use the DCO route and that
“particular project decisions will be
taken in accordance with the
National Planning Policy Framework

and any relevant local plan for the
area where there development would
be located” (House of Commons,
2014). Several respondents to the
Government’s consultation on the
use of the NSIP regime for such
projects argued that there should be
a relevant NPS even if this was ‘light
touch’ (CLG, 2013):

“there will be no national policy
statement for business and
commercial development.
Consequently, there will be no
clear policy framework for
decisions, less policy support
for compulsory purchase and,
crucially, no presumption in
favour of the grant of consent
for projects pursuant to
section 104 of the 2008 Act.
Given the wide range of
developments which could be
included within the new
commercial or business
category, and the focus on
providing this as an opt-in
route for developers with the
vast majority of business and
commercial applications
remaining with local authorities
for decision, the Government
concluded that the case for
one or more national policy
statements was not strong.
The National Planning Policy
Framework, together with
other relevant considerations
such as local plan policies, will
instead provide the policy
framework for decision
making. By removing one of
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the key benefits of the regime,
the attraction for developers to
opt-in is reduced significantly.
The Government has said that
it will keep this position under
review however”

(White, 2013, 46).

It is worth noting that whilst
promoters of major business and
commercial projects have been able
to apply for schemes to be
considered under the NSIP regime
for more than a year, the
Government predictions of 10 — 20
applications have not materialised.
Only one commercial scheme has
used this route so far and no
application has yet been made for
that project. The one scheme put
forward welcomed the NSIP route
because it was seen as having ‘a
certain status within Government’
(Norris, quoted in Carpenter 2015)
that might be an advantage. Others
reported as being put off by the
‘onerous complexity of the pre-
application stage’. Our expert
interviewees also suggest that the
exclusion of housing has been an
issue for business and commercial
schemes (see also Owen and Bate
2015). Potential business and
commercial schemes are also often
viewed favourably within the local
planning system.

3.4 Summary

There was some uncertainty and
controversy when the NSIP regime
was introduced (Newman 2009). It
might not have been the ideal
mechanism for many people,
especially in relation to existing land
use planning processes. However
the regime has been proven to be an
effective mechanism for resolving
complex planning consents in the
national public interest and concerns
about its operation have diminished.
If anything, more could be done by
government to promote the positive
stories that have come out of the
NSIP process to the general public
and planning practitioners.




4. Extending the NSIP regime to housing -
opportunities and challenges

“A Bill that reclassified major
housing projects as nationally
significant infrastructure
projects, as with the new
definition for offices, sports
facilities and all the rest, could
make a really significant
contribution to easing housing
shortages and helping
Governments of whatever
political persuasion meet the
targets that we all know we
have to meet but which, at
the moment, show very little
likelihood of being met.”

(Lord Best, recorded in Hansard
2014).

In the 2008 Planning Act, housing
was completely excluded from the
NSIP regime but in July 2015 the
Government announced plans to
“legislate to allow major
infrastructure projects with an
element of housing to apply through
the Nationally Significant
Infrastructure Regime” (HM Treasury,
2015, 46). This wording is important
because although it allows for an
element of housing in non-housing
schemes, it excludes developments
that would be housing-led.

The question of whether the NSIP
regime should be extended to
housing has been an open debate
since 2008 with various
organisations and individuals arguing
that there is a case to be made, from
the British Property Federation to
charities such as Shelter (see Table
at Appendix A which provides a
timeline of recorded comment on the

debate). The National Infrastructure
Plans of 2013 and 2014 detalil the
significance of housing to the
economy and include amongst the
key “infrastructure” investment
priorities, the delivery of major
housing schemes such as those at
Northstowe, Ebbsfleet, Brent Cross,
and Barking Riverside. In the run up
to the 2015 General Election the
Labour Party set out possible plans
to extend the regime for housing,
through a new Infrastructure
Commission which would include
amongst its goals ‘new town and
urban extensions to ensure 200,000
new homes a year’ (Labour Party
2015, 3), and Sector Implementation
Plans were proposed to meet those
goals.

However the Coalition government
(2010-15) was resolutely opposed to
the inclusion of housing within the
NSIP regime. The argument made
was that responsibility for decision
making on new housing schemes
should continue to rest with local
authorities in line with the principles
of localism:

“Planning for housing and the
determination of planning
applications for housing
development is a primary role
of local councils and the
Government does not
consider it appropriate to
remove this responsibility from
them. The Government has
taken a number of steps to
make clear the role of local
councils in planning for

housing including through the
National Planning Policy
Framework”

(CLG 2013, 5).

Extending the NSIP regime to large
scale housing is likely to be
controversial for central government
given the level of opposition to major
new housebuilding and concerns
about decision making being taken
out of local hands. However, it might
be argued that there is no logic in
allowing the regime to extend to
business and commercial
development (which would otherwise
be expected to be locally
determined) but not extending it to
the sector for which there is the
greatest national need.

The following sections review the
arguments that have been made for
and against the use of the NSIP
regime for large scale housing.
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4.1 The case for bringing
large scale housing into the
NSIP regime

A range of interested parties in
planning and development have
expressed support publicly for using
the NSIP regime to overcome
barriers to large scale housing:

“There is a massive appetite to
deliver housing ... but policy
uncertainty, the lack of a
strategic approach to the
delivery of housing and the
need for an alignment
between the delivery of
housing and infrastructure are
all reasons to bring large-scale
residential developments
within the [NSIP] regime”
(Philip Barnes, Land and Planning

Director for Barratt Developments,
quoted in Pinsent Masons 2015).

“Infrastructure of national
importance takes a Nationally
Strategic Infrastructure (NSIP)
process where decisions are
made at a central level. There
may well be housing sites of a
certain large size or as part of
a nationally significant project
of mixed uses, particularly
where they will make a large
call on national funding, that
this route may offer
possibilities for. This would be
one option to ensure that
housing can command a
nationally significant status.

It would also provide national
leadership, vision and decision
making”

(RTPI 2013a, 19).

“The 2015 government should
amend the planning Act 2008
so that residential schemes
linked to new transport
infrastructure can be included
as a category of nationally
significant Infrastructure
projects, with the backing of
the local planning authority”
(KPMG, Shelter, 2014, p 87).

The current chief executive of the
Planning Inspectorate, Simon Ridley,
has suggested that there may be
‘scope for discussion’ as to whether
large-scale housing schemes should
be accepted via the NSIP regime.
Simon Ridley is quoted as having
said “the previous government
answered very much in the negative
... ’'m not yet betting on it, but |
think there is scope for discussion as
the government works out how to
meet some of its housing aims and
ambitions and delivery of garden
cities” (quoted in Donelly 2015c).

In its commended Wolfson Prize
entry, Barton Willmore also
suggested the promotion of a
bespoke NSIP for securing consent
for a garden city:

“We see the delivery of Garden
Cities through the planning
system by way of a bespoke
(large-scale) Housing NSIP”
(BW, 2014, 34).

It has been suggested that the
current Conservative government
may be more be supportive of
extending the NSIP regime to
housing because of the difficulties in
bringing forward large scale housing
through the local planning system:

“Reading between the lines,
it’s fair to say that the
government is fed up with the
local plan process and how
long it’s taking local authorities
to get up-to-date local plans in
place. Eventually government
will want to widen the remit of
the DCO regime to include
large-scale housing
developments to avoid the
conventional planning route.
All political parties are saying
that they will want to deliver
more housing”

(Kingston, quoted in Agbonlahor
2015).



Support for the NSIP housing option
reflects frustration with the inability of
the current system to deliver housing
at the required scale:

“With the continuing
(sometimes it feels almost
constant) hue and cry for more
housing to be delivered, more
quickly, it would seem that
DCOs could be the perfect
answer to speeding up the
process of achieving planning
permission, employing
compulsory acquisition
powers where needed to bring
into a single title what are
often fragmented land
ownerships”

(de Ferrars Green 2014).

In July 2015 ‘deciding whether large
housing developments should be
considered nationally significant
infrastructure developments’ was
listed as one of 10 infrastructure
challenges facing the new
Conservative government in the
RTPI's ‘The Planner’ (Blackman
2015, 20).

In theory the NSIP regime addresses
many of the barriers to bringing
forward sites for development
highlighted in Section 2 and could
create more confidence for investors
to bring forward proposals.
Advantages of the NSIP framework
include:

¢ decision-making within a defined
time-scale;

e the ‘one stop shop’ for consents
allowing “complex projects
requiring various different approval
to be consented in a single
process” (White, 2013);

® a single process even when the
application spans more than one
local authority area;

e the inclusion of compulsory
acquisition within the DCO
process — and the linked benefit
of a stronger bargaining position
with landowners because the
DCO may have such powers;

e increased certainty of outcome,
with the principle of need
established in national policy and
the DCO process itself focussed
on ameliorating local impact;

e the DCO process and compulsory
acquisition is funded by the
promoter relieving hard pressed
local authority budgets; and

¢ use of Planning Performance
Agreements to fund local authority
input through Local Impact
Reports.

Owen and Bate argue that
“significant housing projects deserve
such benefits” (2015, 38). Large
scale housing schemes are almost
by definition complex in their nature,
and the perception of the capability
and rigour of the NSIP regime in
handling complex and potentially
controversial schemes is seen as
“very useful indeed” (Pugh, quoted
in Johnston 2004, 7).

In our expert interviews the positive
experience of NSIP to date was
emphasised. This had helped to
allay initial concerns about a
potential democratic deficit in
decision making, and about the
transparent weighing up of evidence
(Box 1).
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Expert Opinion: Views of the NSIP regime
Box 1

“It’s a very effective regime - there is no question that
it delivers schemes. It’s not rubber stamping, it’s
very rigorous.”

“I do think the NSIP regime has been successful - |
would argue that quite hard. The certainty comes from
having an NPS and the process is a good one for
complex schemes, with all the pre-application work.”

“In expressing national interest it's been very effective.”
“They are great - good at what they do.”
“The NSIP process offers co-ordination.”

“The DCO process does give applicants certainty -
because the principle of the development is established
upfront with the examination focussed at looking at
mitigating local impacts.”

“The NSIP process can cope with adversity, can
employ techniques of cross examination and has

dealt with controversial schemes ... For promoters |
would have thought the advantages are that timescales
are fixed.”

“The benefits are grouped consents and decision time.”
“The certainty around the timetable, 15-17 months has
been incredibly important for developers, even more so
for funders.”

“With NSIPs you’ve got the benefits of a fixed
timescales, compulsory acquisition and an NPS.”

“It’s an expensive process, but you get one planning
authority, compulsory acquisition powers and decisions
are not subject to political sway with a change in
politics locally.”

“There is a very helpful rigour to the NSIP process.”

“The NSIP approach has the perceived advantage of
being dispassionate.”

Our expert interviewees were all of the opinion that
alternatives or additions to the existing plan making
system would be needed to deliver the required uplift in
housing supply (see Box 2). Regional planning was often
highlighted as helpful in specifying and bringing forward
sites for large-scale housing, but this was unlikely to be
reintroduced in the near future and it did not offer the
speed and defined timescales of decision making offered
by the NSIP regime or the necessary delivery powers.

A number of our expert interviewees were open to
exploring the possibilities of an NSIP approach given the
barriers to large-scale housing and the absence of a
feasible alternative.
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Expert Opinion: Housing supply
Box 2

“Personally, | support housing going into the regime.
We have such a dire housing situation.”

“| think there may be an opportunity [for use of NSIPs]
where there is a clear direction of travel, albeit that the
statutory plan process may not yet have completed”

“Everyone is frustrated. No one thinks the current
system is working well and wants other ways.”

“| think putting forward the idea of NSIPs for housing
is driven by frustration at local authorities not coming
up with out of the box thinking or taking the bigger
picture - it’s difficult to get buy in from local authorities
who are entrenched against development - they are
not brave enough, therefore people think let’s take
politics out of it.”

“If the right people made the applications, the regime
could provide a good chance to get the applications
determined.”

“It's got to be a political judgement. Delivering 250,
000, you’ve got to either say we are not going to do it,
push local authorities, or intervene at the national level.”

“Is anything actually going to happen? Housing remains
high on the political agenda but the question is are
politicians serious about addressing housing need?”

“What NSIP could provide is everything you need,
in one place, infrastructure etc. | would call this a
regional plan.”

A third of our experts felt that a strong argument could
be made for extending the NSIP regime to housing. The
others were more cautious because they felt that the
NSIP route would not be the ideal solution for large-scale
housing, and some of the interviewees who felt a
convincing case could be made expressed some
caution: “you could argue it either way.”

Concerns about the NSIP approach were more marked
amongst those closest to the planning function. There
was particular concern about how the NSIP approach
would mesh with plans for integrated spatial
management especially in the absence of regional
planning, with the view that the regime is built “heavily
towards applicants rather than communities”, and “the
DCO process is not one of relationship building”. Other
ways of delivering large-scale housing were suggested
including existing mechanisms such as Urban
Development Corporations and use of the new towns
legislation as well as new proposals such as garden city
commissions, albeit that none of these alternatives were
considered optimum solutions.

All of the interviewees highlighted potential challenges
in technical detail that might need to be resolved if the
NSIP was to offer an effective mechanism for bringing
forward large-scale housing, and these are considered
in section 4.3.
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4.2 Possible criteria for
inclusion of housing in the
NSIP regime

In terms of the criteria that might
trigger an NSIP for housing, there
are a number of possible scenarios
that could justify use of the regime.
As with business and commercial
schemes, rather than simply setting
a trigger level above which all large
scale housing schemes can or must
use the NSIP regime, it may address
many concerns if instead schemes
were only admitted into the regime if
they were judged by the Secretary of
State to meet certain criteria, which
could be specified in a policy
statement.

These ‘criteria’ could be used either
in tandem with, or as an alternative
to, thresholds (see section 4.3.1)
and would provide the basis for
either an NPS (see section 4.3.2) or
a policy statement that would enable
a direction from the Secretary of
State for use of a DCO.

The criteria (detailed in section 3.3
above, but repeated here) used for
seeking a direction from the
Secretary of State for business and
commercial use of the regime could
be replicated or adjusted for housing
schemes:

e whether a project is likely to have
a significant economic impact, or
is important for driving growth in
the economy;

e whether a project has an impact
across an area wider than a single
local authority area;

e whether a project is of a
substantial physical size; or

e whether a project is important to
the delivery of a nationally delivery
of a nationally significant
infrastructure project or other
significant development.

Lord Best in proposing an
amendment to the Infrastructure Bill
to include housing schemes of
upward of 1,500 within the regime,
gave a particularly compelling
justification on the economic
consequences of house building,
and argued for the use of the above
criteria (see Hansard 2014).

However, there may also be merit in
additional criteria which consider the
local plan context and the issue of
unmet housing need along the
following lines:

e asite is allocated in a local plan,
but the local planning authorities
agree with a developer or
developer consortium that a DCO
process would be beneficial
because of the complexity of the
scheme, and the project is likely
to require multiple consents or
authorisations (particularly relating
to compulsory acquisition);

e there is an adopted plan, but a
site is not allocated and there is a
scale of unmet housing need
(specified either in an NPS or as
detailed in an up to date SHMA);

e the local plan is currently delayed
or suspended either in relation to
the duty to co-operate or
adequacy of objectively assessed
housing need, and there is a scale
of unmet housing need (specified
either in an NPS or as detailed in
an up to date SHMA); and

e complex cross boundary issues
(physically dividing a scheme or
where cross boundary needs are
involved) mean that delivery may
best be considered and achieved
through the NSIP regime.

Whilst not considered to be critical
for inclusion of housing within the
NSIP regime, some experts were of
the view that there was great merit in
exploring use of the regime where
developers and one or more local
authority agreed that this was a
sensible approach, principally on the
basis of the scale and complexity of
schemes (see Box 3). Swansea tidal
lagoon was used as an example of
an application that had straddled
two local authorities, and where the
promoter and the relevant local
authorities had agreed that the DCO
process would be a sensible choice.
The issue of unmet need as a
justification for an NSIP was
perceived to be critical.



Expert opinion: NSIP and housin
P P 9 “With any housing scheme you would have to have a

Box 3 degree of support from the local authority to have that
confidence - the sums of money required to prepare a
“The circumstances where you could use the NSIP DCO against the backdrop of a hostile local authority
process for housing would have to be very clear would make the benefits marginal.”
indeed.”
“It [Government] could decide to do something
“There are two opportunities: punitive and proactive. confrontational and impose this on local authorities,
Personally, | feel that if something is allocated there is but it would need some kind of forward planning
an opportunity to progress a scheme using an NSIP process even if controversial.”
approach where it's complicated via application to the
Secretary of State.”

“Anyone can opt-in. Why not if there is local authority /
developer support. Local authority resource might be
one of those criteria.”

“There may be instances where local authorities want
NSIPs.”

“I don’t think it gives the right impression [use as a
punitive measure]. The regime is positive, proactive
and effective. It should be used in a positive
environment only.”

“| don’t think the Government should impose it, it
should be a volunteerist approach.”

“The issue of lack of five year supply might possibly
provide more security for a promoter - in limited
circumstances, yes there might be a trade-off, rather
than apply and having it refused by the LA, there may
be marginal benefits if you can cope with the pre
application work.”

“| can imagine a few members who would support
letting government decide controversial schemes -
there could be political benefits to taking schemes
outside a local authority process.”

“If an NSIP was developed with local government
taking ownership there may be a case.”
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4.3 Potential challenges to
using the NSIP for large
scale housing

Legislation would be needed to
extend the NSIP regime to housing.
[t would take either:

e a statutory instrument amending
the description of Business or
Commercial project contained
in The Infrastructure Planning
(Business or Commercial Projects)
Regulations 2013 (HMSQ 2013),
to remove the restriction that it
‘does not include the construction
of one or more dwellings’ to allow
for business or commercial
development to include housing,
potentially allowing for very large
mixed use developments (to also
include retail); or

e primary legislation to amend
section 35 of the 2008 Act to
allow for the Secretary of State
to direct such a project, where
of national significance, to be
included and secondary legislation
to set out the more detailed
definition of large scale housing
projects.

Any legislative changes would also
need accompanying policy support
to amend the current position that
Government considers housing
consent to be a local authority
responsibility.

There are however some issues of
detail that might need to be resolved
to ensure that the NSIP would be
effective in supporting large-scale
housing. The main issues are:
establishing national need, the

challenges in drawing up a National
Policy Statement (if one is in fact
required), the relationship to local
planning processes, and the degree
of flexibility granted in the consent
regime. Although not a technical
detail to be resolved, it is important
to recognise that there are significant
upfront costs to the developer at the
pre-application stage.

4.3.1 Establishing national
need

“l can’t see how you can
explain to the man on the
street why it's so important to
deliver Nuclear power stations
that we need to use the
regime, but not housing”

(expert interview, anonymous).

The NSIP regime is designed for
infrastructure deemed of national
significance. One question is
whether housing would stand up to
scrutiny as an issue of national need,
as opposed to a question of local or
regional need. For Business or
Commercial projects, UK
Government did not set statutory
thresholds in accompanying
legislation to indicate what might
distinguish national need, but
instead published policy setting out
the factors that the Secretary of
State will take into account including
indicative thresholds. Owen and
Bate suggest that the “simplest
option to extend the NSIP regime to
housing would be to replicate the
approach for commercial NSIPs” but
whilst being against ‘blanket scale
thresholds’ they suggest that
“regulations or guidance would

specify the minimum threshold for
the qualifying types of housing
scheme” (2015, 38).

Most experts were in agreement that
only a handful of schemes would be
sufficiently large that they could be
considered in and of themselves to
impact housing supply to such an
extent that they could - as an
individual scheme - be of national
significance:

“Building 100,000 homes is
difficult, they could easily be
spread, there are lots of
different potential solutions
and options. The overall
quantum might be in the
national interest, but where
that new town is, the location
itself is not in the national
interest.”

“I think you would need the
threshold to be very high to
argue for large scale
residential to be included and
of national importance, not
2000 house urban extensions,
they are simply not nationally
significant. It would have to be
whole new settlements with
long term political commitment.”

“The DCO process excludes
everything but the largest
schemes. Even if housing
schemes are included within
the regime | don’t think we
would be looking at very
many.”



According to this view, hypothetical
thresholds would be “at the scale of
a notional garden city”, somewhere
in the region of 20,000 homes and
above. However, a minimum
threshold of 5,000 homes appears
to be a plausible level by some
experts, on the basis that it is
substantially bigger than the majority
of urban extensions and is still a
challenging figure in the context of
what has recently been achieved: “
... a threshold of 5,000 units feels
about right.”

Reaching agreement on appropriate
thresholds may be challenging, but
not insurmountable.

4.3.2 A National Planning
Statement for Housing

One of the benefits of the NSIP
regime is the clarity for decision
making provided by National Policy
Statements. All NPSs are subject to
public consultation prior to
designation, sometimes involving
multiple rounds of consultation, and
the Coalition government sought to
increase democratic accountability
through the Localism Act 2011 by
introducing a requirement for
ratification of NPSs by the House of
Commons prior to designation. The
NPS is seen as providing the basis
for certainty of outcome, and
enables the examination process to
focus on mitigating the impact of
that development locally rather than
on the principle of development:

“Where no national policy statement
has effect in relation to a project for
which an application has been
submitted, then the Secretary of
State is only required to have regard
to any local impact report, any
prescribed matters and any other
matters which he thinks are both
important and relevant. It is therefore
clear that the advantages offered by
the new regime are fundamentally
founded on national policy
statements. Without an NPS in
place, the principle of the project in
question is open to debate during
the examination and, more
significantly, there will be no
presumption in favour of the
development” (White 2013, 5).

There were mixed opinions about
whether a NPS would need to be
prepared, and the level of
prescription it would need to have, in
order to provide certainty on national
need:

“With NPSs in place, need is
not in doubt.”

“Yes, there should be an NPS,
that is specific enough to give
a degree of certainty.”

“In order to get that co-
ordination in practice you
would have to have an NPS to
use the regime - in order to
resolve the whole process
sufficiently, including
Parliament. NPSs have to be
voted upon in Parliament -
they are very powerful.”

Some experts were of the view that
some kind of locationally specific
NPS would be the most effective
statement of need and basis for
certainty - “I can see a case for an
NPS for five new towns, where it can
be argued that they are of such a
significance in scale that they make
a dent in national supply” - whereas
others were of the view that an NPS
that simply established need at a
very high level, or with some kind of
regional apportionment (for example
the need for large scale
developments of a certain size in
certain regions), could provide a
sufficient statement of need:

“Perhaps we could have one that
simply said 200,000 houses a year
are needed - non site specific like in
other sectors - perhaps this might
help inspectors and be a pragmatic
solution as well as raising the issue
of housing to a high deal of
prominence.”

“You start with the premise
that it will be ... a certain scale
in a given regional location.
That establishes the national
need. It removes the argument
about need.”

“It could be quite broad brush.
You might do it by region
rather than county.”
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Some were clear that precedent has
already been established for NSIP
decisions without an NPS in place
and this was therefore felt to be
possible for housing. These experts
preferred the route of a policy
statement setting out the factors the
Secretary of State would consider
when deciding whether to include a
scheme in the regime. One
argument is that decisions could
simply be taken against national
policy as set out in the NPPF, as the
existing policy framework is already
strong on boosting housing supply:

“You could amend the NPPF
to make it a clear framework
for housing, but the NPS is a
different animal it applies a
different weight”.

“The question really is whether
you would expect an NPS to
be location specific for
housing — the answer to which
is surely ‘no’, in which case it’s
hard to see what an NPS
would offer that is not already
within the NPPF. If there was
thought to be a policy gap, it
could be filled by the policy
statement that would be
needed to explain how the
Secretary of State will decide
whether to allow schemes into
the system.”

4.3.3 Relationship to local
planning

“Authorities have found it
difficult to adjust to their
reduced status under the
2008 Act regime. They have
no decision-making powers,
nor are they responsible for
publicity or consultation. They
have the same status at the
examination as any interested
party. They can, but do not
have to, produce a local
impact report. Local planning
policies have no formal status
in the determination of
applications for development
consent. Authorities receive no
specific fees or funding for
their participation in the
application process. This
could be seen as being at
odds with the Government’s
wider localism agenda”

(White, 2013, 40).

The NPPF is clear that it does not
contain specific policies for NSIPs.
The intention is that NSIPs should be
determined against their own
bespoke policy framework set out in
NPSs. Whilst local authorities have
clear roles in relation to NSIPs -
particularly the preparation of local
impact reports (although these are
not a statutory requirement) - local
plans should not contain policies for
the determination of NSIPs. In
practice, local authorities anticipating
NSIP projects within their areas have
included plan policies related to the
process of DCO applications, but

not detailed policies against which a
DCO application may be considered.

However, the Planning Act 2008
does allow for spatial visions and
other “important and relevant
matters to its decision” (s.104(2)(b)
and s.104(2)(d)) to be considered in
addition to the NPS. Important and
relevant matters are widely
interpreted to include local plan
policy. Indeed, where an NPS is
generalised (or indeed absent), then
local planning policy is likely to be
increasingly important.

The fact that NSIPs are outside the
local plan process is seen by some
commentators as a clear advantage,
including by some local authorities
who “can welcome central
government taking decisions on
large housing schemes with full local
involvement” (Owen and Bate 2015,
38). For these commentators, the
perception that the NSIP process
runs counter to localism and is a
centralised, top-down process, is
flawed. As one expert told us, “the
NSIP process is designed to be an
inclusive, collaborative process”.
Local authority engagement is
intended to be built into the process
from the beginning to the end, with
local authorities responsible for many
detailed approvals post consent.
Another expert pointed out that,
“Local authorities and applicants are
often on the same side of the table
and want applications to go through
because of the economic benefits.
The pre-application stage can be
very collaborative, and mitigating
impact through local impact reports
is very important”.



Despite mechanisms for local
authority involvement, some experts
remain concerned about the local
democratic accountability of the
NSIP process - “The NSIP regime
does not sit well with localism. It is
not a plan making one” - and would
prefer housing to be guided through
local planning processes even
though few dispute the failure of the
current local plan process to
address need. These experts were
also more generally of the view that
the NSIP process is focussed on
‘single uses’ and is therefore not
sufficiently focussed on integrated
spatial management “NSIP is not
about making communities,” and
“housing has so much more of an
impact day to day for a local
authority as compared to other
infrastructure consented through
the regime.”

However, until tested there is no
objective evidence to support the
view that the NSIP process could
not be sufficiently integrative and any
policy statement could include the
right criteria and policy expectations
to support place making and the
creation of new communities.

Section 4.2 detailed the possible
criteria for use of NSIPs in the
context of the local plan process,
including where the local plan
process is failing to meet housing
need.

4.3.4 Detail, flexibility and
the Rochdale envelope

“The ability to make changes
is hugely important to the
functioning of the system. It is
important that inspectors allow
minor changes, subject to
there being no material
unfairness to other parties”

(Dunn, quoted in Johnston
2014, 5).

The rigour of the DCO process is
such that submitted applications
cover all the elements of a scheme
in detail. Some experts feel that the
level of detail required at application
stage could be particularly onerous
and off-putting to housing
developers: “... the level of detall
required is understandable and right
to make the DCO process work, but
the level of detail required upfront is
exacting” and “you are effectively
submitting a secondary piece of
legislation when you apply for a
DCO, housing developers may be
concerned about the amount of
work required to get an application
ready.”

Given this level of detail, housing
developers may also be concerned
about the level of flexibility within the
DCO process and may need
particular reassurances about the
ability to make changes to a DCO
post consent to allow alterations to
site density, layout, and scheme
configuration to reflect market
conditions: “housing developers will
want to retain more flexibility around
density, tenure, and materials, rather
than fixing them from the outset.”

This is perhaps an area where
housing differs from other sorts of
schemes.

Initially, the flexibility to alter a DCO
within the NSIP regime was limited
possibly due to its origins as a
mechanism for single infrastructure
projects. This perception was
reflected in the opinions of some
experts: “housing developers will say
that they are not interested [in NSIP]
because of the long lead in times
and lack of flexibility”, and “limited
flexibility will be a significant turn off
for house builders.” Others were
more circumspect arguing that “we
haven’t got implementation yet, so
the groundwork on the flexibility
issues is still to be tested”.

However, whilst any material change
to schemes would require a fresh
DCO, albeit that the timescales for
doing so are shortened, the
‘Rochdale Envelope’ (see Planning
Inspectorate 2012b) has established
the principle that there can be some
flexibility at the development stage
so long as it is necessary. Some
experts felt that this could address
issues with housing:

“... if you draft a DCO correctly
that shouldn’t be a problem.
There is the potential for it to
be sufficiently flexible, a DCO
can effectively be an outline
planning permission with the
reserved matters discharged
by the local authority.”
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It was felt that detailed matters or
housing layout and design could be
addressed by Rochdale but in any
case these issues could be reserved
to be approved by the local planning
authority and this could be an
advantage in allaying local authority
concerns about control over
development, and developer
concerns about fixing all the detail
of a scheme upfront.

4.3.5 The pre-application
process

“There is the potential for the
pre-application stage to be
more demanding, but
developers accept that as the
price for greater certainty”

(Dunn, quoted in Johnston
2014, 3)

The NSIP regime does not rubber
stamp development, nor does it
remove the hard work and
investment needed to make the
case for development consent;
indeed, the consultation
requirements are potentially more
demanding within the NSIP regime.
The NSIP process is designed to be
front-loaded, with substantial
pre-application work, including
consultation and environmental
statements prepared in advance of
submission. Statistical information
on the length of pre-application work
is not available, but is thought to
“stretch over years” (Johnston 2014,
3), thus the timetable benefits only
relate to the expectations around
decision making post submission.
Experts involved in the NSIP regime
were clear that:

“It's not necessarily a quicker
process end to end by the
time you have done your
pre-application consultation
etc.”

The NSIP process provides a certain
timescale for decision and a
mechanism for considering all the
necessary constraints in one go. A
question raised by those sceptical
about the benefits of the NSIP
regime is whether the upfront
investment required, especially if the
outcome was more uncertain (an
increased possibility without a site
specific NPS), would discourage
applications from coming forward:

“Preparing a DCO s very
costly. If the threshold is set
high then you would need an
Environmental Impact
Assessment which would
increase the legal costs
further. I’'m not convinced that
many would opt in at low
thresholds - the fees are

very high.”

“For promoters | would have
thought the advantages are
that timescales are fixed. But
without an NPS that outcome
is far less certain. You in fact
have a faster and more
expensive process, that

ends up saying no...”

In commenting on appropriate
thresholds, one expert concluded
that the regime would be only
appropriate for schemes of 5,000
houses plus, on the basis that

“anything less simply would
not be cost effective, it should
only be for nationally
significant schemes.”

Others felt there would still be
benefits in a fixed decision making
period even if the outcome may be
uncertain, which might be one
logical outcome of inclusion of
housing in the regime without an
NPS. Those in favour of extending
the NSIP regime to housing point
out that NSIP schemes have come
forward in the same context for
other sectors and acknowledge that
any large planning application is
expensive to prepare and any
subsequent planning inquiries can
be extremely costly for all involved.
It is possible, therefore, that the
NSIP regime could encourage new
and different interests and consortia
to come forward as promoters of
large-scale schemes, and share the
financial burden of the application
process.

4.3.6 The NSIP regime and
barriers to building out

As outlined in Section 2, bringing
forward sites for development will be
of limited effectiveness for housing
delivery if there are unresolved
problems in the building out of
development. While difficulties in

the financing of upfront infrastructure
and capturing development uplift
were highlighted by expert
interviewees, it was felt that those
issues could be addressed by
development consortia if there was
less uncertainty over the outcomes
and decision-making timescales.



4.4 Housing and the existing
NSIP regime

All of the interviewed experts,
including those generally against
extending the regime for large
schemes, felt that the original
exclusion of all housing from the
DCO process was illogical and
misguided. They were clear that the
existing NSIP regime would benefit
from allowing housing ancillary to
non-housing projects:

“It’s a bit ludicrous that big
mixed use regeneration
schemes with a housing
element can’t use the regime.”

“l do think the legislation
should be amended to allow
housing that’s ancillary to a
national infrastructure scheme
to be included. It’s ideology
gone mad to exclude all
housing from the regime.”

“It’s hugely restrictive that the
regime excludes all housing.

| think there may be some
persuasion here”.

Following completion of this research
the Government announced its
intention to legislate to allow major
infrastructure projects with an
element of housing to apply through
the Nationally Significant
Infrastructure Regime (see HM
Treasury 2015).
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There is no doubt that something
needs to be done to dramatically
increase the supply of new housing.
Extending the NSIP regime to
housing would be controversial, but
so would any action that responds
adequately to the scale of the
housing delivery crisis. There is a
clear imperative for central
government to show strong political
leadership in driving large scale
housing development in the national
public interest. That is a matter of
political willingness to deliver on the
Government’s growth agenda. There
is little point in subsidising the right
to buy if there are not enough homes
to buy. The question is whether the
NSIP regime is the right mechanism,
or could be used as one of a suite
of tools.

Whilst the discussion in Section 4
highlighted openness to the NSIP
approach from some, there are also
some potentially significant
challenges in the drafting of an NSIP
framework that is fit for purpose. The
NSIP process was seen as an
available mechanism worth trying
rather than necessarily an ideal
solution.

Given the resources involved and the
potential political fallout, any decision
to extend the NSIP regime to
housing would need to be entered
into with some certainty that it would
deliver. As the wider experience of
the NSIP regime has demonstrated,
it can be difficult to predict the full
benefit of an initiative before it
becomes practice. Potential
difficulties and challenges are
resolved in the process of working

through particular projects. New
solutions and different types of
proposals come through that might
not have been anticipated. This is
likely to be particularly the case
with housing.

So how serious are the practical
challenges? Are there any ‘deal
breakers’ or areas of particular
concern that cannot be addressed?
And equally important, if they can be
addressed, what are the likely
timescales for the implementation of
a functional NSIP for housing? There
is a related issue about whether
there are other potential solutions
that might achieve the goals of an
NSIP for planning more effectively or
more quickly.

5.1 Are there any deal
breakers for making housing
an NSIP?

The main challenges or obstacles
that might limit the effectiveness
of using the NSIP regime for large
scale housing are:

e | ikely controversy and strong
opposition by local residents
across Southern England in
particular to extending the NSIP
regime to housing;

¢ The absence of a robust NPS;

e |ntegration with local planning
frameworks;

e Time and expense for
development consortia in
preparing a case with no ultimate
certainty of outcome;

e The level of pre application
consultation required;

e The need to consult with and
co-ordinate responses of key
stakeholders, particularly
infrastructure providers;

e The need for the provision of
funding guarantees where
compulsory acquisition powers
are sought; and

e The need for more flexibility to
allow for changes in development
within the DCO if permission is
granted.

As reported in the previous section
some experts interviewed for this
report suggested that those
challenges may be overcome in the
drafting of the DCO, supporting
legislative changes and effective
management. In theory there are no
deal breakers in extending the NSIP
regime to housing. It might take
considerable time before the NSIP
route is in place, especially if an NPS
needs to be prepared, which could
be the focus for controversy. A policy
statement made at the time of
announcing the inclusion of housing
within the regime, detailing the
expectations to be followed, may
overcome this.

5.2 NSIP versus alternatives

One question is whether there are
alternative mechanisms that could
achieve the benefits of the NSIP
regime (i.e. to bring forward land for
large-scale housing development).
For example the TCPA argues that
the ‘basic architecture of the New
Towns legislation remains in force
and could, in principle, be used
tomorrow’ (TCPA, 2015), though it
would benefit from some



modernisation. A raft of Garden City
frameworks have been proposed
which invariably follow a variant of
the New Towns model of delivery
through a development corporation
with special purpose delivery powers
(see Lyons Housing Review, 2014;
TCPA, 2015; and most of the final
shortlisted Wolfson Prize entries).

Modified New Towns legislation
would address many of the issues
of land assembly and building out
highlighted in this report. However it
is not guaranteed to lead to quicker
or more certain decisions and would
hardly be any less controversial than
extending the NSIP regime to
housing, especially as its
effectiveness in supporting large
scale housing might depend on the
‘top-down’ identification of
development locations. As the
TCPA recognise:

“One of the key lessons to be
drawn from past experience is
that the development of New
Towns was set within a strong
national policy framework — for
example the dispersal of
population from London. It
would be for nationally or
regionally expressed policy to
decide the number, scale and
broad areas of search for the
location of new settlements,
thus providing the context for
local decision-making.”

(TCPA, 2015, 10)

This approach also crucially does
not give powers to the private
sector. It was argued by one of our

interviewees that “if public bodies
really wanted to bring forward new
towns we would be seeing that
happening now”.

The Lyons Review of Housing
identifies the need to develop
large-scale settlements of between
15-20,000 homes, however the
Review concludes with a complex
range of recommendations that
would need to be implemented if
there is to be any chance of realising
that goal. Moreover, the Lyons
Housing Review and many of the
Wolfson Prize entries fall into the
potential trap of assuming that new
settlements can be created from the
bottom-up because of the seductive
power of the Garden City idea.
Lyons considers but rejects the
option of central designation in
favour of a localist approach:

“There is real tension in the
evidence we have received
between those who
advocated central designation
and those who took a localist
approach. The evidence is
clear that Garden Cities will
not happen without local
support and therefore we
propose that the process will
be locally-led with designation
proposed by local authorities;
proposals from other parties
including LEPs or private
developers could be valid
where the support of local
communities and alignment
with local plans is clearly
evidenced.”

(2014, 95).

The 2014 Wolfson Prize winners
concluded that Garden Cities would
only be progressed through top-
down identification of locations. The
TCPA comes to a similar conclusion
in its framework for New Town
development, concluding the * best
solution is to retain in law the
Secretary of State’s power to
designate [New Towns] ... the
possibility of a New Town
designation being imposed would
encourage local authorities to come
to negotiated voluntary agreements’
(TCPA, 2015, 11). It is possible
therefore that modified New Towns
legislation could perform a similar
role to the NSIP regime in terms of
bringing forward large settlements.
Using New Towns legislation could
also offer more in terms of
Development Corporation powers.
However that approach may not be
a quicker or more certain option than
the NSIP process and it does not
empower and encourage the private
sector. It is not necessarily an either/
or choice. It could be possible to
pursue NSIP and New Towns
approaches.

There are other options, including
the use of expanded Local
Development Orders, some form of
deregulated New Homes Zone, or
direct central intervention when
plan-making is too slow. However
these options would not be at the
scale needed for a large-scale new
settlement and they would be
unlikely to have local support in the
areas where there is opposition to
new housebuilding. None offer the
benefits of the DCO regime which is
a proven mechanism and purpose-
designed to enable the delivery of
large scale development.
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There is wide support for bringing
forward new settlements on a scale
of the post-war New Towns in order
to address serious shortfalls in
housing (Barker, 2014, Donati 2014).
However it is unlikely that this will
happen without policy and legislation
that overcomes barriers to bringing
forward large scale housing and
mixed use projects within the current
planning system.

There are specific advantages to the
NSIP regime that would be helpful in
addressing barriers to bringing
forward large scale housing
development, including fixed
timescales for decision-making, a
single consenting process that
includes compulsory purchase, and
certainty provided by the upfront
establishment of need. Inclusion of
housing within the NSIP regime may
also be a particularly effective way of
harnessing the power and ability of
the private sector in tackling the
housing crisis.

The NSIP approach might not be the
ideal mechanism for bringing new
settlements forward, but it is one of
a very limited number of feasible
options. None of the other options
offer the benefits of the DCO regime
which is proven and purpose-
designed to enable the delivery of
large scale development.

There is no technical or legislative
barrier to including housing within
the NSIP regime, but there is debate
about whether an NSIP for housing
would need an NPS to establish
robust criteria of need, or whether a
policy statement which explains the
criteria for selection or the already
established NPPF could provide a
sufficient basis for certainty.

Use of the NSIP regime for housing
could work, and could make a
difference. It is possible of course
that an NSIP for housing will not
bring large-scale settlements
forward but this can only be road-
tested by giving local authorities
and developers the opportunity to
bring proposals forward through
this route.

In light of the specific advantages
of the NSIP regime, central
government should as a matter
of urgency, consult on a proposal
to bring housing within the NSIP
regime as an alternative to or
additional to existing frameworks
capable of bringing forward
large-scale housing schemes

for consent.

Recommendation: In light of
the specific advantages of the
NSIP regime, central
government, should as a
matter of urgency, consult on
a proposal to bring housing
within the NSIP regime as an
alternative to or additional to
existing frameworks capable
of bringing forward large-scale
housing schemes for consent.



Appendix A: A table summarising recorded
comment and debate on the potential use of
NSIPs for Housing

Date

2008 Act

2012

2013

2013

Reporting

Housing not included within the original legislation.

Some reporting that Ministers were exploring the possibility of
including measures in the Economic Regeneration Bill to allow
for housing to be included within the NSIP regime (see Brooks
2012).

Calls for housing to be included as part of the extension of the
region to cover Business and Commercial use in 2013.

The Labour party commissioned Armitt review was published,
including proposals for an independent National Infrastructure
Commission to be established to identify the UK’s infrastructure
needs over the next 25-30 years, focussing primarily on
nationally significant infrastructure projects.

Some submissions to the Armitt review considered the issue of
defining housing as infrastructure:

“The question of whether housing should be “infrastructure”

is an interesting one. There is a case for including housing (as
opposed to, say, hospitals and schools) because its land take is
substantial and its links to transport, power, water and
communications infrastructure are fundamental. It is not a given
that housing has to be provided in large projects — in fact this is
often one option for an area to consider among many. Moreover,
many of the traditional hard infrastructure elements such as
major transport infrastructure are not divisible as housing is. A
nuclear power station probably comes at a certain size for
example. Politically, government would struggle to gain
endorsement of the idea that housing is national infrastructure if
that were to mean it should be treated by some special regime,
unless there were very clear guarantees that the role of local
communities (however broadly defined) as initiators was to be
secured” (RTPI 2013b, 4).

Comment

Little discernible suggestion or discussion
about the inclusion of housing at this time.

Reports do not appear to have been
followed up.

The extension of the regime in 2013 to
include a wide range of potential
commercial and office based schemes,
provided a prompt for discussion of the
inclusion of housing in the regime. The
criteria set for opt-in, particularly on
economic and cross-boundary impact
could equally apply to housing (Planning
Portal 2013).

Some suggestion that the infrastructure
commission’s remit could include housing,
but Armitt himself concluded that “we will
await until Sir Michael Lyons completes his
[housing] review [and other work] before
deciding whether to include it”.

On this point, the RTPI fell short of actively
advocating the use of NSIPs for housing,
but begun to explore the issues
associated with their use, as indicated by
their (and a number of other submissions)
to the Armitt review of infrastructure.
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2014 A housing report by KPMG and Shelter setting out a programme
for Government, recommended that:

“the 2015 government should amend the planning Act 2008 so
that residential schemes linked to new transport infrastructure
can be included as a category of nationally significant
Infrastructure projects, with the backing of the local planning
authority” (KPMG, Shelter, 2014, p 87).

2014 Armitt publishes a draft bill on how the structure and Consultation on the draft bill and
membership of the National Infrastructure Commission proposed programme, included a number of
in his review would work (Armit Review Team 2014). responses detailing that large scale

housing should be regarded as national
infrastructure as future housing
requirements are inextricably linked

to other infrastructure requirements,
particularly transport and energy.



2015 British Property Federation Seminar, ‘Size and Delivery Matters’,  Calls were made by a number of
January. participants - and reported in the press
- for extension of the regime for housing.
Lots of positive comment on the DCO
process for housing followed on social
media after the seminar.

2015 British Property Federation comment on Government’s planning  Some predictions that a new secretary of
‘in-tray’ suggesting that inclusion of housing in the NSIP regime  state following the election could pave the
should be a priority. way for inclusion of housing in the regime.
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Keith Annis, Planning Director, Redrow Homes

Richard Blyth, Head of Policy, Royal Town Planning Institute

Richard Guyatt, Partner, Bond Dickinson LLP

Clare Hennessey, Technical Director, WSP Parsons Brinckerhoff
Michael Humphries, QC

Dr Tim Marshall, Reader, Oxford Brookes University

lan Piper, Head of Land, Homes and Communities Agency

John Rhodes, Director, Quod

Robin Shepherd, Senior Planning Partner, Barton Willmore Partnership
Andrew Whittaker, Director of Planning, Home Builders Federation
Michael Wilks, Planning Officers Society NSIP lead, Suffolk County Council

John Williamson, Manager, Cambridgeshire and Peterborough Joint Strategic Planning Unit
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